20th January 2014
134.

PROFESSOR VYTAUTAS NEKROSIUS (`Prof VN`)

(s.13 + Article 6) was called by the issuing Judicial Authority. He adopted the 63 page joint report prepared with 2 other experienced academic colleagues : Dr Haroldas Sinkunas and Dr Tomas Davilus. All 3 work at Vilnius University. Their respective backgrounds and qualifications are as follows :

135.

i. Prof VN is now the Professor of the Faculty of Law at Vilnius University having previously been Dean at that establishment. In 1992 he attained a Masters degree in law at Vilnius University. In 1993-1994 he was awarded a Masters degree

(LL.M) at the JW Goethe University in Germany. He was awarded a PhD by Vilnius University in 1996. In 1995 he was appointed to work as an advisor to the Legal Affairs Committee of the Lithuanian Parliament and between 1996 and 1998 he was employed at the Lithuanian Ministry of Justice. He has remained at Vilnius University since 1993.

136.

ii. Dr Sincunas is employed as a Vice-Dean at Vilnius University. He had also studied at the JW Goethe University and received an LL.M degree. He later prepared a dissertation on the independence of the Judiciary in the Lithuanian legal system. He has worked at Vilnius University since 1995. He had previously been employed as a consultant to the Lithuanian Government , as assistant to a Judge of the Supreme Court, as a Chief lawyer of Credit Institutions Supervision Dept. of the Central Bank and as adviser (as Chief of the Legal Affairs Dept.) to the President of the Republic.

137.

iii. Dr Davilus is employed as a lecturer at the Dept. of Labour law at Vilnius University. He graduated in 1998 whereafter he studied at the University of Freiburg, Germany where he was awarded his LL.M. He is currently President of the Lithuanian Society of Jurists and a Member of the European Commission`s Network of independent experts in the field of Employment, Social Affairs and Equality.

138.

Prof VN was unwavering in his firm view that Judges in Lithuania act independently and that they do not allow themselves to be put under any form of inappropriate political pressure. He acknowledges that there have been occasions where certain politicians have made comments to the media which could be interpreted as endeavouring to put the Judiciary under pressure but those judges have not succumbed.

139.

Reference has been made in these proceedings to a wellpublicised case in December 2011 at the District Court of Kedainiai involving a sensitive foster care dispute. There were said to have been attempts by some politicians to try to persuade the President of the Republic to exercise her powers to intervene in that particular case and / or take some action (the President being invested with certain powers to appoint and dismiss judges) but Prof VN underlined (paragraph 119 of his report) that the President did not 
`react to such political attempts and declared, after enforcement of the judgement, that she would not make any statements in order not to interfere with the work of law enforcement institutions`.
140.
 Indeed with particular reference to the said foster care case, the President of the Republic was quoted as having said :
 ` I try to hold back from commenting on the story so that (sic) not to exert influence over the work of law enforcement institutions. I am very happy that Lithuania is following the direction towards impartiality of law enforcement, and we got over the times when the President or any other politician would show a prosecutor or judge what to do. When I filled this post, I told all law enforcement institutions that there will be no directions for them- they have to do their job; corruption fighting institutions should see everyone in the same light without exceptions. I would rather not comment on the situation of judge Venckiene, as the process is in progress at the Seimas and her future is to be determined by the collective wisdom so I don’t want to exert any influence over the decision`.
141.

What was also considered to have been an improper attempt to influence the judiciary provoked a reaction from the Lithuanian Association of Judges, which issued a clear and unequivocal public statement reiterating the importance of judges and courts to remain protected from inappropriate outside influence or pressure. This was further underscored by a statement from the General Meeting of the Association of Judges on 23rd March 2012 which approved a statement whereby representatives of the state authorities were invited 
` not to resort to cheap populism, focus on constructive work in favour of the society and abstain from involving judicial institutions into pre-election fights` .
 All of this reinforces the opinion of Prof VN and his report co-authors that the judiciary in Lithuania are robust and show the necessary determination to resist any attempt by politicians to influence their decision-making processes.

142.

Prof VN and his co-authors, in their joint report, refute the assertion made by Dr Sulija that lower-ranked prosecutors are not independent and/ or that where attempts are made to influence their superiors such purported influence is transmitted down the line. Prof VN points out that the principle of procedural independence of prosecutors is entrenched both in the Lithuanian Constitution as well as in the separate legislation that governs the Public Prosecutor`s office.

143.

So as to lend support to his conclusions Prof VN prays in aid a recent paedophilia case which, according to him and his colleagues, demonstrates that political utterances have no adverse effect upon workings of the judiciary and that inappropriate comments by politicians are regarded by the public as nothing more than 
`cheap popularism`. 
Prof VN is adamant that the fact that the court system and structure in Lithuania is independent of outside influences, was an important factor that was taken into account when Lithuania was granted admission to the European Union on 1st May 2004.

144.

Prof VN further points out that during the years that Lithuania was part of the Soviet Union, Article 6 violations found by the ECHR were based on impartiality and/ or lack of proper independence. However, he adds that since 2000, such cases where Article 6 findings have been made against Lithuania have been based on 
`improper application or imperfection of procedural laws`, 
as opposed to any lack of impartiality or independence of its judiciary.

145. MY COMMENT :
 Prof VN is a highly experienced academic who gave persuasive and authoritative evidence. Where there has been a difference of opinion or interpretation on matters relevant to these proceedings, as given by the professor an the one hand, and by witnesses called by the requested persons on the other, I have preferred that given by the professor.
District Judge (MC) 
John Zani 
APPROPRIATE JUDGE 
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